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Columbia. 


No. 2636. 

Kate P. Berkeley, Appellant, 
vs. 

Earl D. Gulley, &c., et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 65960. 

Kate P. Berkeley, Plaintiff, 
vs. 

F.aht. D. Gulley, Trading as T. P. Gulley & Son, and W. W. 

Kimball Co., Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said Dis^ct, at the Umw 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, tcvwit. 


^ Deolaraiion. 

Filed July 8, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55960. 

Kate P. Berkeley, Plaintiff, 

V8* 

Earl D. Culley, Trading as T. P. Culley & Son, and W. W. 

Kimball Co., Defendants. 

1st Count. The plaintiff, Kate P. Berkeley, sues 
Earl D. Culley, trading as T. P. Culley & Son and W. W. K^bdl 
Co for that the said defendants, and each of thena, heretofore, to mi: 
on December 18, 1912, and at the time of the grievances heremafter 

1—2635a 
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KATE P. BERKELEY VS. EARL D. CULLEY, ETC., ET AL. 

mpnfioned were engaged in manufacturing and selling what is 
known as Kimball pianos with all the accessories: the said W. W. 
KiXir^ of Chicago, Illinois, manufacturing said pianos and 

fftndant Earl D. Gulley, trading as T. P. Gulley « bon, fading 
aeeTfor the said W. W. Kimball Co.,) to sell and dispwe of the 
S on the installment plan; that on the date aforesaid, at the (hty 

1c“ettvi to\S said plaintiff, by 

Stog^houte^Tnd home 'of‘^d‘’pl*a?^ Ind being in the 

SterteTof Columbia, and continued themin for a long s^ of 

time to wit- for an hour, against the will and over tne 
2 neatedlv urged objections of said plaintiff; and said defend- 
^te and each of them, by and through their forvante and 

=*ii;ST3|fS^ig£|j 

loud tone of voice, and thereby ^ P neigWiors and others 

and bodv and the said defendants and each of them, also 

S'L i pt.™ 

Klfa pupu;. 

wit' one piano and one piano .-too , * ,v ^ oino nf ‘R9‘^0 and the 

rh{te caV a^y the said goods and 

nTt^vrhrof^nTbrf^^ 

and chauels, .b/Xnti7tKd defeS an“ each of them^ by 

?riS to^u^anfcMmVthlTim" of $15,000.00, together with the 

‘^°fn“t. The plaintiff Kate P- Berkel^, sues Ae^def^^ 
Earl D. Gulley, trading as T. P. Gulley & bon, a_ . 
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KATE P. BERKELEY VS. EARL D. CULLEY, ETC., ET AL. 


possossed as of her own proporty of cortain goods and cha-ttols, to witi 
one piano and one piano stool, and being so possessed thereof 
said plaintiff, on the day and at the plaee aforesaid, casually lost the 
said goods and chattels out of her possession and afterwards, to wit. 
on the day and at the place afor^id, the said goods and chattels 
came into the possession of the said defendants, and each of them, 
by finding; but the said defendants and each of them, well knowing 
the said goods and chattels to be the property of the said plaintiff, ^d 
of right to belong and appertain to the said plaintiff, but contriving 
and fraudulently intending to defraud and to deceive the said plain¬ 
tiff and to deprive her of her property in the said goods and chattels, 
has not as yet delivered to the said plaintiff the said goods and chat¬ 
tels, or any part thereof, although often requested so to do, but so to 
do has hitherto wholly refused and still refuses, and afterwards, on 
the day and at the place aforesaid, the said defendants and each of 
them converted and disposed of the said goods and chattels to ^eir, 
the said defendants’ own use, to the damage of the said plaintiff in 
the sum of $250.00, with interest thereon at the rate of six (6) 
4 per-cent per annum from the 18th day of Deceml^r, 1912. 

Therefore she brings her suit and the said plaintiff claims 
the sum of $250.00, with interest thereon at the rate of six (6) per¬ 
cent per annum from the day last aforesaid, together with the costs 


of this suit. 


LEONARD J. MATHER, 
RICHARD J. DOWNEY, 

AtlfysiorP^^. 


SvmmoTiB, 

Issued July 8, 1913. 

^ 

The President of the’United States to the Defendants, Greeting: 

You are hereby summoned to appear in this Court on or before the 
twentieth day, exclusive of Sundays and legal holidays, after the day 
of service of this Writ upon you, to answer the Plaintiff’s Suit, and 
show why he should not have judgment against you for the cause of 
action stat^ in his declaration; and in case of your failure so to 
appear and answer, judgment will be given against you by default. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the’sth day of July, A. D. 1913. 

fsB^AL.l J« R« YOUNG, Cl^k, 

By FRED. C. O’CONNELL, 

AsfMtant Clerk, 

LEONARD J. MATHER, 

RICHARD J. DOWNEY, 

Attorneys, 
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KATE P. BERKELEY EARL D. GULLEY, ETC., ET AL. 


6 Marshal's Retwm. 

Served copies of the declaration and this summons, on the Defend¬ 
ants, as follows: Earl D. Gulley, July 8, 1913 W. W. Kimball Co. by 
Service on Earl D. Gulley, agent the 9'' day of July, 1913. 

AULICK PALMER, Marshal, 

0. R. S. 


Motion to Quash Service. 

Filed July 31, 1913. 

♦ ♦♦♦♦♦♦ 

The W. W. Kimball Company, specially appearing for the pur¬ 
pose of disputing the jurisdiction of the Court and none other, moves 
the court to quash the service of process in this case, upon the ground 
that the said W. W. Kimball Company is a foreign corporation, bemg 
a corporation under the laws of the State of Illinois, and not doing 
business or transacting business in the District of Columbia, and that 
Earl B. Gulley, the person upon w’^hom service of process was m^e, is 
not the agent of the defendant conducting its business in the District 
of Columbia or otherwise within the meaning of the statute r^ 
specting service of process on foreign corporations, nor does the said 
W. W. Kimball Company do or transact business in the District of 

H. WINSHIP WHEATLEY, 
Attorney for W. W. Kimball Company, Ap~ 
pearing Specially for the Purpose of this 
Motion and Disputing the Jurisdiction of 
the Court arid None Other. 

6 Mr. Leonard J. Mather and Richard J. Downey, Attorneys 
for PlaintifiP. 

Gentlemen : Please take notice I shall call the above motion to 
the attention of the Court on Friday, October 10th, 1913, at 10:00 

A. M. or as soon thereafter as counsel can be heard. _ 

H. WINSHIP WHEATLEY, 
Attorney for W. W. Kimball Company, Ap¬ 
pearing Specially for the Purpose of this 
Motion and Disputing the Jurisdiction of 
the Court and None Other. 


Affidavit. 

State of Illinois, 

City of Chicago, ss: 

E R Blanchard being first duly sworn on oath deposes and says 
that he is the Auditor of the W. W. Kimball Company, the defend¬ 
ant in this suit, and has personal knowledge of the matters herein 
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KATE P. BERKELEY VS. EARL D. CULLEY, ETC., ET AL. 

Stated and makes this affidavit only in support of the motion to quash 
service of process filed in this cause. , iQ«ra 

That the W. W. Kimball Company is a '“the 

of the-State of Illinois, and does not do or transact business in ^ 

District of Columbia and that Earl B. Culley, upon Jiom 

service of process was made in thus cause, wm not ® mj,- 

W. W. Kimball Company for the purpose of serving process. The 

further facts in relation to the matter are as . 

The W. W. Kimball Company is a corporation 
the laws of the State of Illinois, with its principal offiw ^i^ 

of Chicago State of Illinois, where its factory and officere are 
located, where all of its monetary and financial “®*,**” 

acted; that in Chicago it manufartures, bmlds “d 
7 pianos; its books are kept in its office at^icago, , 

officer are located in Chicago, Ill. and its busing 'mKhe 
and managed in die City of Chicago, State of Illinois. That the 
“fy business relation ^fith Earl B Culley is that 
B Cull-y pianos for which said Earl B. Culley pays the W. W. K 
Ml Company the invoice price of such p an.^ in c^h or the 
Kimball Co. and Culley can agree thereto, the said Earl B. Culley 

Ligns to said W. W. Kimball Comply the bdan^ due^n ^ 

contracts for pianos which have been sold fW 
value but such assignments are subject to the approv^ ot tne w. . 

Kimball Company. The W. W. Kimball Company h^ no offi^ in 
the District of Columbia, it has never received, stored, handled or 
sold anv goods in the District of Columbia ; tlmt it do^not pay ^y 
part oMhe expenses of the business of said Earl B. 

TOrt of conducting the same; it does not receive, ^re or h^dle ai^ 
^for Xt any money for the sale of any ® 

nolnmbia except upon contracts assigned to it in Chicago, nunois, 
fmm Earl B Culley and others who may assi^ contracts to it in 
lieu of the pavment of money, which said 

Xered to ^id W. W. Kimball Company in Chicago, in the State of 
Tir fViflt it navs none of the expenses of receiving, storing, haul- 
XTXg an'^^^o^s in the District of Columbia that all the ex- 
wn^ Tf sSI Earl B. Culley are paid by himself, .'^du^ ^ 

SXrma^XenXbe^T\V®w!^iS& 

® Earl B Clulley sells all instruments in his own name, making 
8 SrStsX^for in his own name and ^t in *^nam^ 
said W. W. Kimball Company, and said Earl B. w 
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KATE P. BERKELEY VS. EARL D. GULLEY, ETC., ET AL. 

Kimball Company, the said Earl B. Culley keeping all over and 
above the invoice price of said pianos as his profit on the transaction. 
The W. W. Kimball Company is not conducting business in the Dis¬ 
trict of Columbia, otherwise than as stated herein, except that in 
May, 1911 it sold one church organ, through one McHugh; said Mc¬ 
Hugh is in no sense its agent and never was. 

E. R. BLANCHARD. 

Subscribed and sworn to before me this 30th day of July, 1913 
[seal.] B. J. GLASER, 

Notary Publie. 

Place notarial seal. 

My commission expires March 24, 1916. 

Service of above, by copy, acknowledged this 1st day of August, 
1913. 

LEONARD J. MATHER, 

' Atfy for Pl'ff. 


Supporting Affidavit to Motion to QiLosuh. 

Piled August 4, 1'913. 

♦ ♦♦♦♦♦♦ 

State of Illinois, 

City of Chicago: 

9 C. N. Kimball being first duly sworn on oath deposes and 

says that he is President of the W. W. Kimball Company, 
the defendant in this suit, and has personal knowledge of the matters 
herein stated, and makes this affidavit only in support of the motion 
to quash service of process filed in this cause. 

That the W. W. Kimball Company, is a corporation under the laws 
of the State of Illinois, and does not do or transact business in the 
District of Columbia, and that Earl B. Culley, the person upon whom 
service of process was made in this cause, was not the agent of the 
W. W. Kimball Company for the purpose of serving process. The 
further facts in relation to the matter are as follows: 

The W. W. Kimball Company is a corporation organized under 
the laws of the State of Illinois with its principal office in the City of 
Chicago, State of Illinois, where its factorj’ and officers are located, 
where all its monetary and financial matters are transacted; that in 
Chicago it manufactures, builds and repairs pianos; its books are kept 
in its office at Chicago; all of its officers are locat^ in Chicago, Ill., 
and ite business is directed and managed in the City of Chicago, State 
of Illinois. That the only business relation with Earl B. Culley is 
that it consigns to Earl B. Culley pianos for which said Earl B. 
Colley pays the W. W. Kimball Company tlie invoice price of such 
pianos in cash, or if the said Kimball Company and Culley can agree 
thereto, the said Earl B. Culley assigns to said W. W. Kimball Com¬ 
pany the balance due on such contracts for pianos which have been 


KATB P. BERKELEY VS. EARL D. CTJLLBY, ETC., ET Ai. ^ 

„ia b, «d Cll.,. .1 Mr to ™l»«. tat “ta 

ject to the approval of the W. W. Kimbwi ^orap j 
10 W. W. Kimball Company has no o^e 
lumbia, it has never 

goods in the District of Columbia; ttot it Pf eon- 

the expenses of the business of said • handle any goods or 

ducting the same ; it do^ S oXt of Co- 

collect any money for the sale Qj^jeago, Illinois, from 

lumbia, except upon contra^ assigned . ^ je jt in lieu of the 

Earl B.’Gulley and othem who.may W contmcte to ^ 

payment of money, which said of Illinois; 

ITw. W. KimWl - K'iVin^^oS hauling or 

that It pays none the expen^ nni„mbia that all the expenses of 
selling any gcwdsin the Distoct of ^lumbm tn^ his^business 

said Earl B. Gulley are paid by restraint or 

in the District of Columbia fr^ fr^^ XX, and the said Earl 
management of the said W. . .„r)enses of reiving, handling and 

B. Gulley a-'^uraes and pays all exi^n^ otj^ ^ 

storing the goods handled by fa'd Earl B. contracts 

Gulley sells all instruments in nome of ^d W W Kimball 

thereo^f, in his own name i^rruthS in ^y manner 

Company, and said Company to any instrument 

to sign the name of the W. W. E^imba 1 ^mpany 

of writing, no matter how insign , ,. , other manner 

name of%. W. Kimball Company or bindj^ny ot 

through any fom a.g^me^- for himself, pay- 

such instruments invoice price of such articles, 

ing the W. W. Kimball tympany the m^^^^^h aie assigned 

either in cash or wrov^ «aW W. W. Kimbali Company, the said 

cKS l5n“,b™S ». McHugh, -a McHhi 

being in no sense its agent and never was. ^ ^ KIMBALL. 

S.b«lb«l „d «. b.to me jhta|na A»|^ 
[seal.] Notary Ptiblic. 

(Place notarial seal.) 

My commission expires Jan. IJ, i»io- 
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Affidavits in Opposition to Motion to Qv/ish Service as to the W. W, 

Kim ball Co. 


Filed October 16, 1913. 

*♦♦♦♦♦♦ 

District of Columbia, To wit: 

Kate P. Berkeley on oath deposes and says that she is the plaintiff 
named in the foregoing action; that she purchased upon the install¬ 
ment plan, through the defendant Culley s father, 1^^ acting as 
the agent and representative of the W. W. Kimball Company, of 
Chicago, Illinois,—one Kimball piano and stool; that said juano was 
sold conditionally, and upon retention of title thereto in T. P. yulley 
& Son, until paid for; that thereafter, as plaintiff is informed, and 
believes, and belie^dng avers, said piano sale contract was assign^ for 
value by the said defendant T. P. Culley & Son to the smd \\. W. 
Kimball Company, who has since retained and held, and who now re¬ 
tains and holds the title to said piano; that after said a^ign- 
12 ment of said piano contract, the said W. W. Kimball 

pany took charge of the collection of the balance due on said 
piano, and communicated directly by mail with affiant on two occa¬ 
sions, as follows: 

“Your number on our Books is 379366C. 

Please refer to same when you write us. 

W. W. Kimball Co., Manufacturers of Pianos and Organs, S. W. 
Cor. Wabash Avenue and Jackson Boulevard, Chicago. 

Chicago, 9-18, 1912. 

The payment on your contract is past due. 

Amount. 

Interest. 

Total. $38.10 


$ 6.00 

32.10 


(Then appear thereon by way of rubber stamp in i^H*) 

Pay to T P. Culley & Son, 523—11th Street, N. W., Washington, 

D.C. 

You are respectfully requested to pay the saine. 

All payments are due at our office wdth exchange on Chimgo or 
New York, unless otherwise specified in Note or Contract. Kemit- 
tances may be made by Express, P. 0. Order or by draft. When r^ 
mitting always write your full address and the amount enclosed. 

Please return this notice with remittance.^, KIMBALL CO. 


Please make special effort to settle now.” 





KATE P. BERKELEY VS. EARL D. GULLEY, BTC., ET AL. ® 

‘‘Your number on our Books is 379-366C. 

Please refer to same when you write us. 

W W. Kimball Co., Manufaeturers of Pianos and 

Cor. Wabash Avenue and Jackson Boulevard, Chicago. 

Chicago, Jan. 28, 1913. 

Mis. P. Berkeley, 912 G Street S. E., Washington, D. C.: 

The payment on your contract past due. 

... $ 3.00 

Bal. Amount. 32.17 

Interest.. 

_ , . $35.17 

Total. 

New ’^rk, unless otherwise specift^ °K When re- 

Please return this notice with remittance. ^ ^ XIMBALL CO. 

Please make settlement this month promptly, and get clear title to 
piano.” 

That after the receipt of the said communications by mail, 

r "hWmM“aJy^ sl“d KntwSpay 

re®£lanc?thJreorSe &11 Company would allow her to k^p 

T '^P *Culfer& Son to ’the effect that the piano belonged to the 

lection of its moneys, on pianos y^ t,1v nf 1912 Mr*^ Charles 
Affiant further says that & S ’i^te aTeSS 

Hughlett, the regular ^^^hter then Miss Ruth C. 

transferring the contract to affiant s daughter we^ 

Z "gh1h?has ^nce married and now is Mrs. 
jeam ^ » . rpvio* fV>ie Ipffpr which was prepared by Mr. 

» •« SS 'b 

f Piillev & Son at 523 Eleventh Street, N. W., by Mias 

&ley whoS^and there signed certain papers ^ W $4^ “ 
Berkley, & Son; that thereafter, viz: July 29, 191^, 

E 00 » «' “>» “ 
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August 12th, 1912, paid another $1.00; again on November 2nd, 
1912, she paid $2.00, and on November 9th following $1.00, all of 
which moneys were receipted for and by the aforesaid collector of 
T. P. Gulley & Son, Charles Hughlett. The form of the four re¬ 
ceipts is the same, although each bears a different number and differ¬ 
ent dates. The last of said referred to receipts is as follows: 

‘‘T. P. Gulley & Son, 

Pianos, Organs, and Player Pianos, 

523 ilthi Street N. W.' 


No. 48964. Washington, D. C., Nov. 9, 1912. 

Received from Miss Ruth Berkeley One xx Dollars On account of 
Piano. 

Interest is charged on all accounts at the rate of 6 p)er cent. 

T. P. GULLEY & SON, 
Per C. HUGHLETT. 

Call phone Main 3659 for Cartage, Tuning, Repairing, or Refin- 
ishing Pianos.^^ 

Affiant further says that during and throughout the time she has 
herself visited the store of T. P. Gulley & Son at 523 Eleventh Street, 
N. W., she has obsen^ed the sign of the Kimball pianos displayed 
with great prominence, both on the front of the store and upon the 

inside thereof. BERKELEY. 


Subscribed and sworn to 
[seal.] 


before me this 11 day of October, 1913. 

JOHN DOYLE CARMODY, 

Notary Public, D. C. 


15 District of Columbia, To wit: 

Ruth C. Lynch, on oath deposes and says that she is the daughter 
of the plaintiff in the above captioned case, and was present when 
her mother received the two written communications from the 
W. W. Kimball Company of Chicago, Illinois, referred to and form¬ 
ing a part of her mother’s affidavit herein. Affiant further says that 
she was present during the conversation her mother had with the rep¬ 
resentative of the T. P. Gulley & Son firm, wherein it was stated that 
the Kimball piano in question belonged to the Kimball Company, 
and if the balance was paid thereon, the Kimball Company would 

deliver said piano free and clear. . _, 

^ RUTH C. LYNCH. 

Subscribed and sworn to before me this 12 day of October, 1913. 

IsBAL.] WILLIAM^ LEE, 

Notary PvJ)Uo, D. C. 
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Affidavit of Gilbert Sinclair. 

Filed October 30, 1913. 


State of Illinois, 

City of Chicago, ss: 

Gilbert Sinclair being first duly sworn on oath deposes says 
that he is assistant office manager of W. W. Kimball Co. at its offices 
in Chicago, Illinois; that'he has been employed by said W. W. pm- 
ball Company for more than sixteen years last past. That he ki^w 
T. P. Culley in his life time and knows Earl B. Culley, his son, that 
he is familiar with the arrangements of said W. W. Kimball Com¬ 
pany with T. P. Culley and knows the relationship at the present 
time with the concern in Washington D. C. trading as T. P. 

16 Culley & Son. n m 

That T. P. Culley in his life time and the present firm of 

T. P. Culley & Son do business in their own name, buying pianos 
and musical merchandise. That W. W. Kimball Co. does not exer¬ 
cise any authority over said Earl B. Culley, does not pay him a 
salary and does not direct the conduct of his business or exercise any 
supendsion over the same and does not pay any bills or the salanee 
nor has said company the right or authority to hire or discharge any 

of the employees of said T. P. Culley & Son. . , ^ ^ n 

That said T. P. Culley & Son are given the exclusive nght to sell 
Kimball Pianos in Washington D. C. upon such terms as saM Culley 
mav determine but upon his own responsibility therefore. That said 
T P Culley & Son pay for all goods purchased and obtained from 
\\\ W. Kimball Co. either in cash or customer’s notes or contracts 
which are accepted by W. Kimball Co. in lieu of cash, provided 
that the following guarantee is given by T. P. Culley & ^n. 

‘‘For value received we hereby assign the within contract to 
Kimball Company and guarantee the payment of the same including 
interest and attorneys’ fees at maturity, waiving notice, protest and 

suit against the maker.” . . * i 

That the said plaintiff was notified of the assignment of her con¬ 
tract by Culley to W. W. Kimball Co. the same ^ all oth^ pei^ns 
were notified of assignments and that as stated in said affida^t of 
Kate P. Berkeley filed herein—all payments could be paid direct 
to W. W. Kimball Co. in Chicago, Illinois but that said contra^ pr^ 
vides that payment thereof be made at said Culley’s office in Wash¬ 
ington D. C. and for this reason and for the further reason that said 
Cullev is guarantor of said contract said notice was sent. 

17 Affiant further says that W. W. Kimball Co. had no knowl¬ 

edge of the transfer of said contract as set forth in page thrw 
of Kate P. Berkeley’s affidavit^-and also h^ no knp^l^ge of ^ 
alleged acts set forth in the declaration of the plaintiff filed in this 

^^at W W. Kimball Go. returned said contract of said pl^t^ 
to T. P. Culley & Son before the commencement of this suit and said 


12 


KATE P. BERKELEY VS. EARL D. CULLEY, ETC., ET AL. 

I 

Gulley made good his said guarantee by the assignment of other 
customer's paper. 

Affiant further says that the name of W. W. Kimball Co. does not 
appear on the place of business of the said Earl B. Gulley that W. W. 
Kimball Co. does not use said place of business and has no agent 
thereat and does not pay the rent therefore and did not sign the lease 
for said place of business. 

GILBERT SINCLAIR. 

Subscribed and sworn to before me this 21st day of October, 1913. 
[seal.] B. J. GLASER, 

Notary Public. 


Affidavit of E. R. Blanchard. 

Filed October 30, 1913. 

State of Illinois, 

City of Chicago, 88: 

E. R. Blanchard being first duly sworn on oath deposes and says 
that he is the auditor of the W. W. Kimball Company, and has per¬ 
sonal knowledge of the matters herein stated. That T. P. Culley, 
father of Earl B. Culley, the defendant in this case, bore the same 
relation to \V. W. Kimball Co. that Earl B. Culley now beam 
18 which relationship is fully set forth in the affidavit in this 
cause by this affiant. That said business relations with T. P. 
Culley were as follows:—W. W. Kimball Co. consigned to said T. P. 
Culley pianos for which T. P. Culley paid W. W. Kimball Co. the 
invoice price in cash or if said Kimball and Culley could agree 
thereto, said Culley assigned to said Kimball Co. the balance due on 
such contracts for pianos which had been sold by said Culley at their 
face value, guaranteeing the payment thereof and when such assign¬ 
ments were accepted by said W. AV. Kimball Co. the account of T. F. 
Culley was credited with the face value thereof. That T. P. Culley 
had no authority to sign the name of W. AV. Kimball Co. to any 
document or to contracts on behalf of said AA^. AV. Kirnball Co. in any 
m;atter whatsoever. That said AA . Nf. Kimball Co. did not lease the 
premises occupied by T. P. Culley in AA^ashington L. C. That it had 
no office or place of business or warehouse in the District of Columbia. 
That it paid no part of the expenses of T. P. Culley or Earl B. Culley. 
That it did not pay any of the cost or expenses of receiving, storing, 
hauling or selling any' goods in the District of Columbia under the 
•control of T. P. Culley or Earl B. Culley but that all such expenses 
of everv kind and de^ription were paid by T. P. Culle\^ in his life 
time aiid are now paid by F^rl B. Culley. That T. P. Culley in his 
life time conducted said businea^ in the District of ^lumbia, f^ 
from any directions, restrictions or management of the said Av. AV. 
Kimball'Co. That all sales of pianos were made by said T. P. Culley 
}jig own name and are now made by Earl B. CMlley in his own 
name and were not made in the name of AV^. AV^. Kimhall Co. That 
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none of the agents, servants or di'rTJ^OT 

19 or of Earl B. Gulley were or are ’ of said per- 

control of said W. W. Kimball Co. nor wwe o 

sons paid by said W. W. Kimball Co. Gulley nor Earl B. 

X discharge any of said ““^Xry or «,S^sation or sul^ 

Gulley were not and Me not P®'*^ Kimball Go. but that the 

ject to the orders or dir^ ions W ^^Kim oompensation 

said T. P. Gulley and Earl B Gultoy oowm 

from the profit from the plaintiff herein was not in 

which the piano was sold by Xvipr did the W. W. Kimball Gom- 

pany have anything to f d Ttot con- 

tion of said contract entirely by T. P. Gulley & Son 

tract WM in the name o “JdvTs^fwM e^eLted by T. P. Gulley or 
and as far as this affiant s rt,,ilev & Son while sUH the leg^ 
his agent Subsequently T P^ Sd contract to the W. W. Kimb^l 
holders of said contract a^g .^igument thereof was accepted by 
Go., which ^d^ntract an^he ^sipm^^^ Gulley, but 

the defendant, W. W . Kimball contract and asr 

the said Gulley did not m ^ agents of said Kimb^ 

sign the same to the W. W- Kmib^^^^as g ^ 

suit against the maker. navments not being made by said 

That su^uenUy uP®” to take up said contract 

plaintiff, the i;''teing filed herein, to wito^n/ebr^ 

and pnor to the suit Ming ^, 3 ^^ said contract 

20 6th, 1913, the said K*^^ ,, ^aJcompelled to make good the 

to said Gulley and said Gulley wM wm^i^^ substitution of 

said guaranty by Kimball Gompany does 

another contract. r^ionn Affiant admits that the Kimball 

and hold the title to ^d P statements attached to t^ 

Gompany did send to p except a^ abwe stated 

affidavit of Kate P. Berke y, defendant Kimball Ctom- 

T P. Gulley & Son was not the g p,,iigy * Son had guaranteed 
pany, but on the contrary since T ^ that this affiant 

to Kimball ^uaP^®^ * jw rLeivdng the money upon that contract in 
had no objecUon to Gulley r^ ^ Kimball Gompany, nor of 

Washington, bu^ot ^ toe 8 ^ provided that payments should 

this affiant, '^ut ^aure Washington. Affiant says toat he 

be made at said f ®2? p Cullev & Son told the plaintiffv but 

is not advised as to what T. P. Gulley ^ ^ Kimball Com- 
says the fact is that said piano tod 1 | cannot 

p^y except in hereto reHo^th^ ThM ^ ^ 

wssiblv be advised as tc ^ facts as to its business 

SJj :^th £ sSy Ld T. P.W & Son are as above set 
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forth and not otherwise and objects to the statement as to such 
agency of said Gulley on the ground that the declaration of an agent’s 
authority by himself, is not evidence. Affiant says that fact is the 
name W. Kimball Co. does not appear on the place of business of 
Earl B. Gulley, but says the fact is that the name T. P. Gulley & Son 
appears upon the front of his place of business. 

E. R. BLANCHARD. 

*21 Subscribed and sworn to before me this 21st day of October, 

1913. 

[seal. I ISABEL M. LAUDER, 

Notary Public. 


Supreme Court of the District of Columbia. 

Friday, November 28, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * * 

Upon consideration of the motion of defendant W. \V. Kimball 
ComWnv filed herein, to quash and set aside the service of process 
in tins cause as to said defendant W. W. Kimball Company, it is con¬ 
sidered that said motion be, and hereby is sustained, and the sum¬ 
mons quashed and for nothing held, at the cost of plamtin. 

Order Allowing Special Appeal. 

Filed December 16, 1913. 

Court of Appeals of the District of Columbia, October Term, 1913. 

No. 413, Original Docket. 


On consideration of the petition filed herein, praying the ^low^ce 
of a special appeal from the order of the Supreme Court of the Dis¬ 
trict ^Columbia of November 28, 1913, sustaaning the motion to 
quash. It is by the Court this day ordered that said appeal be, and the 

same is hereby, allowed. ^ t 

^ December 15, 1913. 

A true Copy. 

Test * 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 
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Supreme Court of the District of Columbia, 


United States op America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the Distrirt of 

Columbia, hereby certify the foregoing pages ^ 

both inclusive to be a true and correct transcript of the r^rd, ac- 
Singt Rule Five (5) of the Court of Appeals of 
Columbia, in cause No. 66960 at Law, wherein Kate P. “ 

Plaintiff and Earl D. Culley, trading as T. P. Culley & ^ and 
W. W. Kimball Co., are Defendants, as the same remains upon th 

files and of record in said Court. _ oARv- 

In testimony whereof, I hereunto subscribe my name and 
seal of said Court, at the City of Washington, in said Distnct, this 

22nd day of December, 1913. 

rSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of et^^’ 

2636. Kate P. Berkeley, appellant, 1913 

Court of Appeals, District of Columbia. Filed Dec. 23 , 1913 . 

Henry W. Hodges, clerk. 
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3n % (dnurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1913. 


No. 2635. 


KATE P. BERJCELEY, APPELLANT, 

vs. 

W. W. KIMBALL COMPANY, A CORPORATION, 

APPELLEE. 


REPLY BRIEF OF APPEyi.EE ON MOTION TO 

DISMISS. 


If the record in this case at pa,ge 14, setting forth the 
order entered, be construed to show the state of facts as 
the appellant in the brief has outlined, we respectfully 
submit that still the order is not such an interlocutory 
one as a special appeal would lie therefrom. The entire 
argument of the appellant as to the order in this case 
being w interlocutory one seems to be based upon the 
reasoning of this cou,rt in the case recently decided of 
Roth vs. The MercantUe Bank, Washington ^w Re¬ 
porter, volume 42 (i^ue of January 16, 1914), in which 
this court held, as shown by the syllabus: 

“An appeal will not lie from a final judgment 
in favor of one or more defendants where the 
action is still pending against the other defend- 

ants.’’ 



In the opinion by Mr. Justice Van Orsdel we find this 
expression: 

“In the Federal courts appeal or writ of error 
can be taken only from a final judgment disposing 
of the case.’^ 

It is respectfully submitted that the order entered in 
this case quashing the service of process was a final judg¬ 
ment so far as the Kimball Company was concerned. 
Whatever may be said as to whether it is a final judgment 
or not disposing of the case, we respectfully submit that, 
under the authorities we have heretofore cited, it was 
not an interlocutory judgment or order, and in order that 
a special appeal may lie, it must be from an interlocutory 

order. 

We, therefore, respectfully submit that the motion to 

dismiss should be granted. 

Respectfully submitted. 

H. WINSHIP WHEATLEY, 
Attorney for W. W. Kimball Company, Appellee. 
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January Term, 1914. 


Kate P. Berkeley, Appellant^ ^ 


V. 


Earl B. Gulley, Trading as 
T. P. Gulley & Son, and 
W. W. Kimball Gompany. 




No. 9. 

Special Galendar. 


BRIEF FOR APFELLANT. 


Statement of the Case. 

The declaration in the above case by its two counts, 
in form ex delicto^ impleads Earl B. Gulley, trading as 
T. P. Gulley & Son, and the W. W. Kimball Gompany. 

Defendant, T. P. Gulley & Son, pleaded, on which 
issue was joined, and the case below stands calendared 
for trial as to said defendant. 

The co-defendant, the W. W. Kimball Gompany, ap¬ 
peared specially by attorney, and moved to quash the 
service of process on “Earl B. Gulley agent “ for said 
W. W. Kimball Gompany, upon the ground that it was 
a foreign corporation, and was not “ doing or transact¬ 
ing business in the District of Golumbia, and that Earl 
B. Gulley, the person upon whom service of process was 
made, is not the agent of the defendant, conducting its 
business in the District of Golumbia, or otherwise within 
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the meaning of the statute respecting service of process on 
foreign corporations.” 

Hearing below was had upon said motion, and the 
motion was granted. 

Special appeal therefrom was prayed and allowed. 


Argument in Opposition to Motion to Dismiss 

Appeal. 

Two questions have been raised by appellee in its 
motion to dismiss this appeal, which will be disposed of 
before taking up the real question on the merits; they 

£irG I 

(a) That the order appealed from is not inter¬ 
locutory order within the meaning of SMion 226 
of the^Code of Laws relating to the District of 

6) That the appellant has failed to include in the 
record on appeal her assignment of error. 

Taking up: 

(a) We would reaffirm the fact advanced by the ap¬ 
pellee that “ this court has recognized the distinction 
. between general and special appeals,” as in 
Bretdng Company, 16 App. D. C. 186, 195, 196, 197, 
it was held that an order affecting a part of the case only, 
and not the entire case as a single entity, was trderlocu- 
tcmi and not final. Quoting from this case, and using 
the language of Chief Justice Waite, as therein referred 
to, and applying it to the case at bar, we find the order 
in question only “ disposed finally of one of the questions 
involved in the suit, but not the suit itself so that it 
is clear the order appealed from in this case, was no 
a final order, as designated by our statute (because i 
affected but a part of the whole suit), but was an inter- 
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locutory order only, and appealable only by way of a 
specially allowed appeal. 

Again, and to the point, as was stated by Mr. Justice 
Nelson in the Holcombe case, and quoted with approval 
in this same case of Bank v. Brewing Company^ supra^ a 
writ of error to forward a general appeal will not lie 
until the whole of the matters in controversy in the suit 
are disposed of. The writ itself is conditional, and does 
not authorize the court below to send up the case unless 
all the matters between the parties of record have been deter¬ 
mined. The case is not to be sent up in fragments.” 

Quoting further from the opinion in this case on the 
proper construction of our statute, it was said: 

“ This section is not capable of a construction that 
would limit the power of the court to allow appeals 
to mere interlocutory orders that have no apparent 
element of finality in respect of some branch or issue 
of the case therein involved.” ♦ ♦ ♦ 

“ There are but two kinds of orders, judgments, 
or decrees in the nomenclature of our procedure, 
namely: interlocutory and final. * * * 

“ To provide additional appeals, the necessity of 
which experience has demonstrated ♦ ♦ * these 

(interlocutory orders) were divided into two classes. 

“ From those of the first class, which are specially 
enumerated, appeals lie as in the case of final orders. 

“ From those of the second class, appeals can only 
be had upon the allowance of the Appellate Court. 
All orders made in a case, therefore, which are not 
final—using that word in its technical sense—or 
which do not come within the enumeration of the 
second class, necessarily fall within the third.” 

Curiously enough, appellee admits that special appeals 
may be allowed “from orders overruling motions to vacate 
the service of process ” and that such an order is 
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“ interlocutory because of itself such an order requires 

the defendant to proceed with the defense.” 

Does not the order appealed from in this case leave the 
case itself to be proceeded with as against the Kimball 
Company’s co-defendant, T. P. Cully & Son? 

Tlien, bow in reason can it be urged that the order in 
question is final and not Interlocutory, when it is deter¬ 
minate only of one branch or issue of the case. 

In the Ricketts case (27 App. D. C. 2221, the Fergu- 
son case (33 App. D. C. 160), and the Wendell ca^ (40 
App. D. C. 1), the records presented a very different 
question from the one now presented; for, in the a ve 
referred to cases, there was but one defendant, an e 
orders quashing the marshal’s returns as to service were 
of very necessity final, because conclusive of the suits 

themselves in the lower court. 

The same may be said with respect of the remainder of 

the cases cited by appellee to the point viz: that the 
orders in each case affected but a single defendant and 
one and all marked the conclusion and ending of the 
cases referred to, insofar as the court passing the orders 

was concerned. 


(6) The point made by appellee herein may be passed 

with a word. . . 

After special appearance, motion to quash service of 

process made and granted, special appeal was prayed and 
allowed, and the Record shows that the sole subject mat¬ 
ter for review is whether the appellee (defendant below) 
was doing or transacting business in the District of 
Columbia within the meaning and intendment of our 

Consequently, there could scarcely be any necessity for 
assignment of error. 





Argument on the Merits of the Appeal. 

This brings us to a consideration of the real question 
on this appeal, viz: whether the W. W. Kimball Com¬ 
pany was “ doing business in the District ” under Section 
1537 of the Code; or, did it, under the enlarged scope of 
the Amendment of February 1, 1907, “ transact business 
in the District without having any place of business or 
resident agent therein,” under the following state of facts: 

The W. W. Kimball Company is a corporation of Illi¬ 
nois, with its principal office and factory located in 
Chicago, where its financial matters are transacted, its 
books are kept, and its business is directed; that in Chi¬ 
cago it manufactures, builds, and repairs pianos; that 
Culley is given the exclusive right to sell these pianos in 
the District of Columbia, and he carries on the business 
of selling, tuning, repairing, or refinishing said pianos 
at 523 11th Street N. W., in said District; that the 
plaintiff purchased through the defendant Culley’s father, 
one Kimball piano and stool, which was sold condition¬ 
ally—T. P. Culley & Son retaining title until said piano 
and stool were paid for; “ That T. P. Culley, father of 
Earl B. Culley, the defendant in this case, bore the same 
relation to W. W. Kimball Company that Earl B. Culley 
now bears” (R. 12); “that said contract was in the 
name of and owned entirely by T. P. Culley & Son ” and 
“ subsequently T. P. Culley & Son, while still the legal 
holders of said contract, assigned said contract to the 
W. W. Kimball Company” as follows: “For value 
received we hereby assign the within contract to W. W, 
Kimball Company^ and guarantee the payment of the same^ 
including interest and attorneys^ fees at maturity, waiving 
notice, protest, and suit against the maker, “ which said 
contract and the assignment thereof were accepted by the 





defendant W. W. Kimball Company in lieu of cash from 
Gulley” (R. 13); “that the said plaintiff was notified 
of the assignment of her contract by Culley to W. W'. 
Kimball Company, the same as all other persons were 
notified of assignments ” (R. 11), and as late as Septem¬ 
ber 18, 1912, and January 28, 1913, when the balance 
remaining due on the purchase price of this piano and 
stool was only $6.00 and $3.00, respectively, the W. 
Kimball Company wrote to the plaintiff, saying, your 
Number on our books is 379366C ” * * * “ Pay to 

T. P. Culley & Son, 523 11th Street N. W., Washington, 

Q ♦ Please make settlement this month 

promptly, and get clear title to piano” (R. 8-9); that 
before these notices w^ere sent, namely, in July, 1912, 
Mr. Charles Hughlett, the regular collector for T. P. 
Culley & Son, drafted a letter transferring the contract 
in question to plaintiff’s daughter, which, signed by 
plaintiff, was taken to T. P. Gulley’s store by Miss Berke¬ 
ley, accepted by Culley, and the account regularly trans¬ 
ferred by him to her (R. 9-10) ; that payments on said 
piano and stool have all been made to T. P. Culley 
& Son, the last being made on November 9, 1912, 
(R. 10); that at the time of the perpetration of the 
wrong complained of by appellant, viz: December 18, 
1912, the Kimball Company owned this contract of 
of sale and Culley was collecting on it from appellant, 
and had been remitting these collections for years, to 
nearly the extent of the entire principal of amount due 
under said contract, to the Kimball Company, as it was 
not until February 6, 1913, that this contract was re¬ 
assigned to Culley. 

From the above outline of fact it is plain that the 
Kimball Company’s method of carrying on its business 
in the District of Columbia was about as follows: It 


manufactured pianos in Chicago for sale in the District 
of Columbia; it sold its pianos to T. P. Culley & Son as 
its sole local representative; Culley & Son in turn sold 
again to local purchasers under conditional contracts of 
sale, paid the Kimball Company by the assignment of the 
said contracts with the local purchasers, and collecting 
the deferred installments for the Kimball Company from 
the local purchasers, and receipting therefor, remitted the 
same to the Kimball Company, who duly credited such 
payments on its books, kept in Chicago. 

This roundabout way of doing business would seem to 
have been prompted by an endeavor on the part of the 
Kimball Company to avoid responsibility under our stat¬ 
ute; and fortunate it was that appellant had happened to 
keep the two notices sent her by appellee, as they alone 
brought about and established appellee’s method of trans¬ 
acting its business in the District of Columbia. 

Section 1537 of the Code provides the sufficiency of serv¬ 
ice where the foreign corporation has a place of business 
in the District. 

While the amendment of February 1, 1907, provides 
the sufficiency of service where a foreign corporation is 
transacting business in the District through an agent or 
employee, although having no place of business here. 
New York Con. J. F. Co. v. Karr^ 31 App. D. C. 459, 
464. 

Now, in determining whether or not appellee was trans¬ 
acting business in the District of Columbia, through 
Culley & Son as its agent or employee, it is well to bear 
in mind the very pertinent language of Mr. Chief Justice 
Shepard used in the Ferguson case, 33 App. D. C. 159, 
168, 169 (after calling attention to the enlarged scope of 
the original statute by amendment), as follows: 

“ It is a settled principle of law that the legal resi¬ 
dence or habitat of a corporation is in the State under 



wliose laws it shall have been organipcl. When 
foreign corporations began to extend their operations 
into the District of Columbia, doing business or per¬ 
forming acts therein out of which controversies 
would naturally arise, sound public policy dictated 
the provision by statute of the power and means to 
bring them under the jurisdiction of the District 
courts, in order to remedy the mischief that would 
otherwise result from the application of the fore- 
going principle.” 

✓ 

It was likewise said to the point by Mr. Justice Robb, 
in the case of the Toledo Computing Scale Company v. 
Miller, in 38 App. D. C. 237, 240: 

“ The purpose of the second paragraph of sec. 1537 
of the Code (31 Stat. at L. 1419, Chap. 854), to 
which reference has been made, obviously for 
the protection of residents of this District, and to 
enable the courts of this jurisdiction to pass upon 

questions ‘growing out of contracts eiitered into or 

to be performed, in whole or in part, here, in other 
words. Congress intended that if a fo^ig" 
tion should transact business here, it should be 
subiect as to that business, to the junsdicbon of 
the local courts, and not require the other parties to 
its contracts to go to Ohio or New Jersey for redress 
The intent of Congress being plain, we should not 
permit that intent to be frustrated by indirectness. 
We therefore should regard the substance, and no 
be too much controlled by the form of the things 
done It is reasonable and fair that if a foreign 
corporation is permitted to transact business with 
the residents of this District, it shall be subjpt to 
the jurisdiction of the courts of the District in the 
determination of controversies growing out « ‘hat 
business, whenever, in the languap of the Statute, 
it has ‘ any officer or agent or employee here. 


Again: 

“ Sec. 1537, as previously pointed out, is in two 




paragraphs. The first paragraph relates to ^rvice 
upon foreign corporations ‘ doing business ^ in the 
District. The second prescribes the method of service 
‘ when a foreign corp>oration shall transact business * 
here without having any place of business or resi¬ 
dent agent in the District. That Congress had some 
purpose in mind in the enactment of the second 
paragraph must be assumed. As originally enacted, 
the paragraph did not contain the word ‘ employee.’ 
That was added by the act of 1907 (34 Stat. at L. 
874, chap. 445), and furnishes further evidence of 
the intent of Congress to circumvent efforts on the 
part of foreign corporations to evade local responsi¬ 
bility growing out of contracts entered into, or to be 
in whole or in part performed here. It is not neces¬ 
sary in the present case to determine whether a 
single transaction comes within the purview of this 
paragraph, for the reason that the record shows a 
well-defined policy and practice by appellant in 
respect to sales of its commodity here.” 

In the case at bar it is very plain that not only was 
Culley & Son collecting from appellant for the Kimball 
Company and remitting to appellee (as appears from the 
lessening of the indebtedness between the times appellee 
sent out the only two notices retained by appellant), but 
as well was he acting as the agent or employee of the 
Kimball Company in actually controlling the conditional 
contract in question; as for example: did not Culley 
transfer or at least seek to transfer the contract from 
appellant to her daughter. Miss Berkeley; and further¬ 
more, did he not send and break into appellant’s house 
and forcibly take possession of the piano in question, 
when certainly the legal title thereto was outstanding in 
the Kimball Company? Not only this, but Culley was 
the sole sales representative for the Kimball pianos in 
the District of Columbia, and the method of carrying on 
its business of selling its pianos here was just as though 
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the pianos had been consigned to Culley instead of sold 
to him originally, and that they had been thereupon sold 
by Culley, openly, as for the Kimball Company, instead 
of bringing about the same result secretly, by the subse¬ 
quent assignment of the contract back to the Kimball 
Company after sale; for in either way, the Kimball 
Company remained the owner of these pianos until they 
were actually paid for, as it retained the title and the 
security of the piano itself for this purpose. 

If any doubt at all yet remains as to whether the above 
facts bring the Kimball Company within our statute, it 
most certainly has been effaced by the most recent utter¬ 
ance of this court upon the question, for in Wendell v. 
Holland American Line, 40 App. D. C. 1, 7, 8, Mr. 
Justice VanOrsdel, voicing the opinion of the court, 
said: 

“As to what constitutes doing business we need 
look no further than the most recent utterance of 
the Supreme Court on this subject in International 
Text-Book Co. v. Pigg, 217 U. S. 91. In that case 
the text-book company, a Pennsylvania corporation, 
conducted what was known as the International 
Correspondence Schools at Scranton, Pa. The man¬ 
ner of conducting business is described in the opinion 
as follows: ‘ In the conduct of its business the com¬ 
pany employs local or traveling agents called solici¬ 
tor-collectors, whose duties are to procure and forward 
to the company at Scranton, from persons in a 
specified territory, on blanks furnished by it, appli¬ 
cations for scholai*ships in the correspondence schools, 
and also to collect and forward to the company de¬ 
ferred payments on scholarships.’ The company 
had a solicitor-collector in the State of Kansas. 
‘ His office in Kansas was procured and maintained 
at his own expense, for the purpose of furthering the 
procuring of applications for scholarships and the 
collections of fees therefor. The company had no 
ofl&ce of its own in that State. The solicitor-collector 



was paid a fixed salary by the company and a com¬ 
mission on the number of applications obtained and 
the collections made.’ 

“Suit was brought in Kansas upon a contract 
signed by Pigg in that State, and accepted by the 
company in Scranton. Pigg defended upon the 
ground that the company had not complied with the 
provisions of a statute of Kansas requiring a foreign 
corporation desiring to do business in the State, to 
apply for permission to the State Charter Board, 
which, if it approves the application, so certifies, to 
the Secretary of State, who issues a certificate au¬ 
thorizing it to conduct its business in the State. The 
statute provides that foreign corporations failing to 
comply with these requirements, shall not recover in 
any action in the courts of the State. The question 
whether the corporation was doing business in Kan¬ 
sas was thus squarely presented. The court, ap¬ 
proving Cooper Mfg. Co, v. FergvsoUf 113 U. S. 
727, held that the text-book company was doing 
business within the meaning of the Kansas stetute. 

“ Counsel for defendant attempts to distinguish 
the Pigg case, on the ground that the corporation 
was doing in Kansas the business for which it was 
organized; that the contracts to furnish instruction 
were carried out by the delivery in Kansas of instruc¬ 
tion to its students, and that the agent was paid a 
fixed salary. We have disposed of the contentions 
that the sale of the tickets was not part of the busi¬ 
ness for which defendant was incorporated, and that 
the sale did not constitute a binding contract upon 
the defendant entered into in this District. As to 
contention that Hicks was not paid a fixed salary, it 
is sufficient to say that, insofar as wmpensation is 
an element in determining agency, it is wholly im¬ 
material whether the agent is paid a salary or a 
commission. It is his power to represent his prin¬ 
cipal that measures the extent of his agency and the 
extent of the business transacted. As was said by 
Chief Justice Shepard in Ricketts v.^Sun Printing 
and Pub. Asso.y supra: * Whether 0 i^ahan was the 
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agent of the defendant corporation, in the sense of 
the statute, depends not so much upon what he may 
have been called in the contract for his employment, 
or upon the fact that he received a general salary for 
all services rendered, of whatsoever nature, as upon 
the real character of the duties with the performance 
of which he was charged.’ ” 

It is accordingly urged that the^ranting of the motion 
below, quashing the service of process in this case on the 
defendant, W. W. Kimball Company, be reversed, as it 
is clear from the law of this court, and the facts of the 
case, that the said W. W. Kimball Company was in truth 
transacting business in the District of Columbia by and 
through its sole local representative, agent, or employee, 
Earl B. Culley, trading as T. P. Culley & Son, within 
the meaning and intendment of our statute. 

Leonard J. Mather, 
Richard J. Downey, 
Attorneys for Appellant. 
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Statement of Facts. 

It appears from the appellant’s brief that the grava¬ 
men of this case is the allegation that Culley collected 
the deferred instalments on this contract for the Kimball 
Company. At page 7 of her brief, she states that Culley 
collected the deferred instalments “for the Kimball 
Company.” On page 9, she states that it is very plain 
that not only was Culley & Son collecting from the ap¬ 
pellant for the Kimball Company, but that he was acting 
as the agent and employee of the Kimball Company in 
controlling the contract of conditional sale in question. 

The appellant, we submit, is in error as to the fact, as 
will be seen from the record, at page II. According to 
the affidavits of Gilbert Sinclair and E. R. Blanchard 
Culley assigned certain contracts for pianos, which had 
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been taken in Gulley’s name, to the Kimball Company, 
guaranteeing the payment of same. The payments under 
those contracts by the customers were payments to 
Gulley, not to Kimball; the contract was in Gulley’s 
name, with the customer; Kimball Company had no 
ownership in it, and under the contract the money was 
payable at Gulley’s store. Gulley assigned his interest 
in the contract to the Kimball Company, and the Kim¬ 
ball Company in sending the notice of the assignment 
and of the amount due, did not say to pay to Gulley & 
Son as the agent of the Kimball Company, but simply 
notified the customer that all payments were due at 
the Kimball Company’s office in Chicago, unless other¬ 
wise specified in the contract (Pages 8 and 9 of the Rec¬ 
ord). Across the face of the notice was the direction in 
red ink to pay to Culley & Son (Pages 8 and 9 of the 
Record), but it did not say Culley & Son was the agent 
of the plaintiff. The fact is, as the record shows, that the 
contract was payable to Culley and at his store, and the 
fact as to Gulley’s authority is stated by Gilbert Sin¬ 
clair in his affidavit (Page 11 of the Record) “that said 
contract provides that payment thereof be made in 
Gulley’s office in Washington, and for this reason and for 
the further reason that said Culley is guarantor of said 
contract, said notice was sent.” See also affidavit of 

Blanchard, page 13 of record. 

So, we submit, the appellant is in error as to the fact 
about this. Culley was not collecting for the Kimball 
Company, or as the agent of the Kimball Company, 
but since Culley was the guarantor of the contract, and 
under the contract between Culley and Mrs. Berkeley 
she was allowed to make payments at Gulley’s office, the 
Kimball Company was perfectly willing for her to pay 
the guarantor, and for him to pay them, but not in any 
sense as the agent of the Kimball Company. This is not 
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only plain from what we have just quoted, but from page 
13 of the record, where the same fact is set up. 

It is likewise incorrect to say that this arrangenient 
existed at the time the suit was brought. The summons 
was served on July 8, 1913 (Page 4 of the Record). 
Some months prior to the summons being served, Gulley 
had been compelled to make good his guaranty of this 
contract and it had been sent back to him, as is apparent . 
from pages 12 and 13 of the record, so that the relation 
that the appellant alleges existed between Gulley and 
Kimball did not exist at the date the summons was 

served. 

The appellant is likewise incorrect in stating that 
Gulley was acting as the agent of the Kimball Gompany 
in controlling the conditional contract in question, or 
that Gulley sought to transfer the contract from the 
appellant to her daughter on behalf of the Kimball 
Gompany, because there is not a single statement in 
the record to support these allegations, we submit. 
The fact is he was not; he was neither contrclling the 
contract for us, nor did he seek on behalf of the Khn- 
ball Gompany to transfer the contract from the appel¬ 
lant to her daughter, as is perfectly apparent from pages 
9 and 10 of the record, where it is shown he sought to 
transfer it for Gulley alone and the statement, we sub¬ 
mit, is purely gratuitous that he undertook to take the 
property from Mrs. Berkeley on behalf of the Kimball 
Gompany, as he had no authority from us to do anything 
of the kind. We therefore submit, in these particulars, 
that the appellant is incorrect in her statement of the 
facts. 
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Argument. 

It is respectfully. submitted that none of the cases 
that counsel have cited in the brief are applicable to the 
situation in this case. There has been no attempt, we 
submit, on the part of the Kimball Cctopany to evade 
the statute relative to the service of process upon foreign 
corporations, but simply an ordinary and usual business 
transaction between a manufacturing corporation in 
Illinois and a merchant in Washington. It is respectfully 
submitted that the facts in the Wendell case, 40 Appeals 
D. C., page 1, and the International Text Book Company 
vs. Pigg, 217 U. B., 91, are not similar to the case at bar. 
In the Wendell case this court quoted from the Pigg case 
as follows; 

“It is his power to represent his principal that 
measures the extent of his agency and the extent 
of the business transacted.” 

As shown by the record in the case at bar, Culley had 
no power to represent the Kimball Company in any¬ 
thing. He had no agency of any kind; he sold pianos in 
his own name; under his own contract; on his own 
terms; paid the expense of doing so; employed his own 
men to do it, and he paid the Kimball Company for 
those pianos, either in cash or if Culley and Kimball 
could agree to it, he assigned certain contracts to the 
Kimball Company and guaranteed the payment in lieu 
of cash. The contracts had to be approved cutomers’ 
contracts, as shown by page 5 of the record, and Culley 
had to guarantee and make his guaranty good upon this 
contract and any others he may have assigned in lieu 
of cash. It was simply an assignment under section 433 
of the Code, providing for the assignment of choses in 
action and nothing else. He did not turn it over to the 
Kimball Company as the agent of the Kimball Com¬ 
pany; he did nothing more than take advantage of 
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section 433 of the Code, to which we have called the 
court’s attention, in addition to guaranteeing the pay¬ 
ment of that contract. 

It is respectfully submitted that Culley was not only 
not the agent of the Kimball Company, but the Kimball 
Company did not transact business in the District of 
Columbia within the meaning of the statute, and the 
only business it has is that indicated by the record. 

A somewhat similar situation arose in the case of 
Mikolas vs. Walker & Sons, 73 Minn. Reports, page 305. 
This was an action of tort brought against the manu¬ 
facturer of a certain brand of whiskey known as ‘‘Can¬ 
adian Club Whiskey,” and the process was served on 
one Weil, as its agent. A motion to quash service was 
granted and the plaintiff appealed. The court, in its 
opinion, uses this language: 

“A reasonable and justifiable conclusion to ba 
drawn from these •affidavits is that the relation 
between the defendant and Weil is a very com¬ 
mon and familiar one between manufacturers 
and wholesale dealers, by which the manufac¬ 
turer agrees to sell his goods only to a certain 
wholesale dealer in a city, who in turn agrees to 
buy them exclusively from the manufacturer and 
to sell them at prescribed prices fixed by the 
manufacturer, in consideration of which the 
manufacturer agrees to give the wholesale 
dealer certain rebates (indiscriminately called 
“rebates,” “concessions,” or “commissions”) from 

the usual trade prices. * * * 

“If so, there was no relation of principal and 

agent between them. 

“Neither would have any authority to act for 
or represent the other, but each was acting for 
himself as principal. Weil would he buying the 
goods as well as selling them again on his own 
dccount, and the fact that these purchases and sales 
were accompanied by some collateral conditions 
and restriction^ would not create the relation of 
principal and agent between them. 
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The plaintiff undertook also to show that testimony 
had been given in another case wherein Weil had been 
stated to be a representative and subagent, but the court 
did not regard this as being material. The service of 
the summons on Weil was quashed. It has been stated 
by this court repeatedly, and finally in the Wendell case, 
40 Appeals, that it is not what a man is called but what 
he is that determines the question. 

We desire to next call the court's attention to the case 
of Gottschalk Company vs. Distilling & Cattle Feeding 
Company of Illinois, 50 Federal, page 681. This was a 
case decided by the United States Circuit Court for the 
District of Maryland in 1892. The suit was originally 
filed in the State court and a summons served upon one 
Webb, as agent of the defendant. The case was removed 
to the Federal court and a motion made to quash the 
service. From page 682 of the report we take the follow- 

• . r u- 

“The testimony adduced at the hearing of this 
motion shows precisely the relation which Webb 
held to the defendant corporation. The defend¬ 
ant sells its product only to certain selected per¬ 
sons in each State and to none others. These per¬ 
sons, in a trade circular published by defendant, 

" are kyled its distributing agents. In Maryland 
there were two. One was Webb upon whom the 
process was served, and the other, until just be¬ 
fore the institution of this suit, was the plaintiff. 
The terms upon which these distributing agents 
agreed to deal with the defendant were that they 
should buy exclusively from the defendant such 
goods as it manufactured, and should sell them 
at trade prices established by the defendant; 
that at the end of five months from the date of 
each purchase, if they had continued in the mean¬ 
time to buy exclusively from the defendant, they 
were entitled to a rebate of two cents on every 
proof gallon, and they were allowed also to issue 
to their wholesale customers a rebate certificate 


y. 








obligating the defendant to pay such customer, at 
the expiration of six months, a rebate of five 
cents per proof gallon, provided during that six 
months the wholesale customer had purchased 
all his supply of such goods as the defendant 
manufactured from some distributing agent of 
the defendant. ... The defendants re¬ 
quired the distributing agents to send them a list 
of all the wholesale custoiners to whom they 
issued rebate certificate, and a list of all the retail 
customers on sales, to whom they claimed the 
five cents’ rebate. Except in the arrangement 
with regard to the rebate, and except the estab¬ 
lishing of a trade price at which the goods were 
to be sold, the transaction did not differ in any 
way from the purchase by a resident of Mary¬ 
land of goods from an Illinois corporation, at its 
place of business in Illinois, and unless it be by 
granting the rebate and fixing the trade price, 
the defendant did not transact business in Mary¬ 
land in any other sense than every foreign 
corporation does when it sells goods at its home 
office and ships them to a resident of Mary- 

land. ... X 1 • u 

“There are only two circumstances to whicn 

the plaintiff can point as tending to establish its 
contention that the service of process was within the 
terms of the Maryland code. The first is that the 
persons in Maryland to whom the defendant sold 
its goods are, in its pubUshed circulars, called 
its distributing agents. The mere name, however, 
can not give a representative capacity to a person 
who does not in fact have it, and never attempts 
to exercise it: . . . These so-called distribut¬ 

ing agents were such only in the sense that any 
wholesale merchant or commission house which 
handles the goods of a manufacturer may be said 
to be a distributor of its product, and there is 
nothing unusual in the manufacturer selling ex¬ 
clusively to one person in a given territory and 
insisting that such person shall sell only at fixed 
prices and upon fixed terms to its customers. The 
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other circumstance is that the so-called distribut¬ 
ing agents were furnished with a printed rebate 
certificate, which they were authorized to issue 
in the name of the defendant to their wholesale 
customers. . . . In no reasonable sense can 

Webb be said to have stood in any representative 
character to the defendant or to have performed any 
service for it, so far as the testimony discloses. 
He was a buyer and the defendant was a seller. 

I am of the opinion that the motion to 
set aside the sheriff’s return must be granted.” 

It will be seen from this case that it goes further in its 
facts than the case at bar, as in this case there has been 
no holding out of the defendant Culley as the distribut¬ 
ing agent or in any other capacity of an agent. He 
simply sells goods manufactured by the Kimball Com¬ 
pany. If, on the other hand, the inference the plaintiff 
seeks to draw, that he had some authority by reason of 
the fact that he was authorized to collect money on 
contracts which he had assigned, we submit that the 
case cited is applicable, as in the case cited the alleged 
agent was held out to be a distributing agent, but the court 
held that it was not what he was said to be, but what he 
actually was, that was the controlling feature. In the 
case at bar, it is not what might be inferred or what Mrs. 
Berkeley was told to do regarding paying Culley, but 
what was the fact about his authority from Kimball. 

The next case to which we desire to call the court’s 
attention is Three States Buggy & Implement Com¬ 
pany vs. Commonwealth, 105 S. W^. Rep., 971 (Court 
of Appeals of Kentucky, December, 1907). The appel¬ 
lant was convicted in a criminal case of doing business 
in the State of Kentucky without having complied with 
the corporation registration laws. The facts, as shown 
by the report, are that certain agents of the appellant 
had a contract, which is set forth, providing for a series 
of sales upon credits and terms stipulated in the writing. 



9 


The agents bought the goods at wholesale prices, fixed 
by the appellant and agreed to by the agent. They placed 
them in the agent’s store and sold them on such terms 
and at such prices as they could. If the goods were sold 
on bad credits, the loss fell upon the agents. The agents 
were to have certain credits—that is, the agents were to 
pay the appellant under certain terms set forth in the 
contracj, and the appellant to take back certain unsold 
goods. The court concluded that the appellant was not 
doing business in the State, within the meaning of the 
law requiring registration of foreign corporations. 

The case of Alfred J. Brown Seed Company vs. Rich¬ 
ardson, 103 N. Y. Supplement, 243, we desire to call to 
the court’s attention. From this case we take the follow¬ 
ing: 

‘‘The facts, as disclosed by the evidence, briefly 
stated are these: The plaintiff is a Michigan 
corporation engaged in buying and selling fruit. 
Its president came to the city of Buffalo and there 
made an arrangement with the defendant Rich¬ 
ardson, who is a commission man and fruit dealer, 
at that place, by which the plaintiff was to buy 
peaches in Michigan and ship them to the defend¬ 
ant in Buffalo. These peaches were to be billed 
to the defendant at cost price in Michigan and 
each car shipment was to be accompanied by a 
draft on the defendant for that amount, which 
defendant was to honor. The defendant was to 
pay the draft and sell the peaches and any .profit 
realized from their sale was to be divided equally 
between the plaintiff and defendant. . . . 

“Whatever the legal effect of the agreement 
between the parties, I do not think their dealings 
constitute a doing of business within the State, 
within the meaning of the statute. . . . 

“The plaintiff had no control over the consign¬ 
ment after it was made. It kept no offices here; 
it had ho capital invested here.” 




f 


I 


I 




In the case of Booth vs. Weigand, 30 Utah, page 142, 
it was held taking the assignment of claims for the pur- 
nose of suit was not doing business in the State. 

In the case of Kellam vs. Brown (N. C.), 17 S. E. 
Rept page 416, it was held that an agreement by which 
one party would sell certain goods to no one in another 
town except to defendant, and the defendant would sell 
no goods of that kind except that manufactured by the 
plaintiff, that defendant would keep his assortment up 
to a certain amount and would not sell at less than 
established prices, prescribing the terms of payment, 
that such an agreement did not constitute the defend- 

ant plaintiff’s agent. , -vt 4 .* i 

The case of Moore & Bulk vs. Freedman s National 

Bank 92 N. C., 590, held that an attorney for a foreign 

corporation who had claims to collect for them was not 

a local agent upon whom service of process might be 

made, even though in an affidavit he had said he was an 

^^We likewise refer the court to the case of Iver Wold 
M. J. B. Colt Co., 102 Minn., page 386, where some of 
the cases to which we have called the court’s attention 
already, are reviewed. 

It is respectfully submitted that the argument of the 
annellant (Pages 9 and 10 of her Brief), to the effect that 
the transactions between Culley and Kimball were as 
though the pianos had been consigned to Culley and by 
him sold and that that would constitute Kimball Com¬ 
pany the conagnors, doing or transacting business in 

the District, is erroneous. 

Considering the matter from that phase, it is respect¬ 
fully submitted that Kimball was not doing business in 

the District of Columbia. 

We respectfully call the court’s attention in this con¬ 
nection to the case of Brookfield MUls vs. Baldwin, 
decided by the Appellate Division, First Department, 








Supreme Court of New York, on January 3, 1913, re¬ 
ported in 139 N. Y. Supp., page 195, The action here 
was one to recover for damages for breach of a contract. 
The plaintiff was a foreign corporation, engaged in the 
operation of a cotton mill in North Carolina. A firm, 
known as A. D. Juilliard & Company, copartners, were 
carrying on the business of commission merchants in 
the city of New York and werethe selling agents of the 
plaintiff for their goods in that city. Juilliard & Com¬ 
pany, under their arrangements with the plaintiff, made 
sales of the plaintiff’s manufactured products in their 
own name, attended to the delivery of the goods, col¬ 
lected the purchase price, guaranteed the accounts of such 
sales to the plaintiff, and made advances to the plaintiff 
on goods consigned to them. The defendants in the case 
were doing business in New York and made a contract 
with Juilliard & Company in their own name, but in 
fact as the agents and factors of the plaintiff and on be¬ 
half of the plaintiff, by which the plaintiff agreed to 
manufacture, sell, and deliver to the defendants certain 
merchandise for which the defendants agreed to pay 
Juilliard & Company the purchase price cf the goods. 
The defendants broke the contract by refusing to com¬ 
ply with it and attempting to cancel it, and the plain¬ 
tiff brought suit for damages. The defendant’s con¬ 
tention was that the plaintiff was doing business in the 
State of New York without having complied with the 
corporation registration law or being authorized • to do 
business in New York, and could not bring the suit. 
The court, in its opinion, uses this language: 

“A complete answer to this objection is that 
the plaintiff never did do business in this State 
within' section 15 of the general corporation law. 

. . . The plaintiff’s mill is in North Carolina 

and it has no office for the transaction of business' 
in this State. It consigned its manufactured 









product to a commission merchant doing busi¬ 
ness in the city of New York, with authority to 
sell the goods, receive the proceeds and remit. 
The commission merchant does business here 
and makes sales on behalf of the plaintiff, but 
certainly the plaintiff is not engaged in business 
in this State, because it sends its products here 
for sale through a commission merchant, who 
transacts the business, makes the sales and re- 
' ceives a consideration. It is Juilliard & Company, 
the commission merchants, who do the business 
that is done in this State and not the corpora¬ 
tion.” 

In this connection we also desire to call the court’s 
attention to the case of Bertha Zinc & Mineral Company 
vs. Clute, 27 N. Y. Supplement, 342. This was a con¬ 
troversy between a consignor of certain metal and the 
assignee of the factor. One Hart was the plaintiff’s agent, 
selling goods manufactured by it on commission in New 
York. These sales were made in Hart’s name, and de¬ 
liveries were made from a stock of metal kept in Hart’s 
hands by plaintiff; bills for the goods sold were made 
out in Hart’s name, and collections made by him and 
monthly statements rendered by Hart to the plaintiff, 
pg^yjj^g plaintiff the net amount after deducting freight, 
commissions, etc. All sqIcs wbtc Q'UQ.vcmtcBd hy Hcivt. 
For these services. Hart received a commission. Hart 
made an assignment for the benefit of creditors to 
the defendant and the plaintiff brought action to 
recover the proceeds of certain money derived from 
the sale of the metal. The court, after stating the 
facts and reciting on page 346 the averments of the 
pleadings in this regard, decides the contention that the 
plaintiffs were doing business in New York in this 
language; 

“These allegations also tend to show that the 
plaintiff itself did no business in this State; that 
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all the business of selling its metal was done by 
the firm of Lucius Hart & Company. To ho d 
that the mere consignment of its goods to 
Lucius Hart & Company as factors was doing 
business within the meaning of that act tha 
a certificate would be required before the plain¬ 
tiff could safely consign its goods to a citizen ol 
this State for sale by him, would prevent many of 
our merchants from being factors for foreign 
corporations, which is a large part of the business 
of many in this city, and we think could never 
have been contemplated by the legislature, 
brief, we think that the factor and not the con¬ 
signor does the business of selling and collecting 
under such circumstances. 


We desire likewise to call the court’s attention to the 
case of Burtler Brothers Shoe Company vs. United States 
Rubber Company, 156 Federal, page 1. Section 8 of the 

syllabus states as follows: 

“A foreign corporation which has no warehouse, 
office, or place of business and which neither 
incurs nor pays any of the expenses of receiving, 
handling, storing, or selling its goods in a htate 
to which it consigns them to its factor, who con¬ 
ducts all the business there, assumes and pays all 
the expenses of receiving, selling, handling, and 
storing the goods, is not doing business in the 
latter State within the true meaning of the 
statutes relative to the admission of foreign 
corporations.” 

From page 19 we take the following. 

^‘Let us now turn to the contracts, observe 
what the rubber company agreed to do and what 
it actually did under them, and determine,^ it 
possible, whether or not in making or in penor^ng 
these agreements it was guilty of doing any business 
within the meaning of the constitution and stat¬ 
utes of Colorado. It agreed to ship the goods from 
its warehouse or its mill upon the ordem of the 
appellee to that company in Denver, and it did 
so. It contracted to do and it did nothing more. 
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It never had any office or place of business in 
Colorado; it never received, stored, handled, or 
sold any goods or collected any money for the sale 
of any goods in that State under this contract. 
It never incurred, assumed, or paid any expenses 
of doing all these things or of conducting any of 
the business. The shoe company had and main¬ 
tained a place of business in Colorado; it 
rented or owned the place in which the business 
in Colorado was done and it agreed to bear all 
the expenses and losses of receiving, storing, and 
selling the goods, and it did so. The purchasers' 
of the goods were purchasers from it, solicited 
and secured by it; they were its customers and 
liable to it for the purchase price of the goods. 
The goods were billed to them in the name of 
the shoe company as consignee. The profits 
of the business, and the work of the business, 
the labor of receiving, storyig, selling the goods 
were the shoe company’s. The profits constituted 
its factorage, its compensation for carrying on 
the business. . . . The question here is between 

the consignor and the factor and it is whether 
the consignor, which did not agree to do, and 
did not in fact, do the business of receiving, stor¬ 
ing, and selling these goods or the factor, who did 
contract to do and did actually do, the business 
of receiving, storing, and selling these goods in 
Colorado and who received the factorage therefor, 
was doing that business. In a simple transaction 
the true answer seems clear. A farmer sends to a 
commission merchant in a city a dozen barrels 
of apples for him to sell. The factor puts them in 
his store, sells them, received the proceeds, and 
remits them less his factorage. The farmer 
from time to time sends 1,000 barrels during 
the season, and they are sold and the proceeds 
are remitted in the same way. The farmer is not 
carrying on the business of selling apples in the 
city, but the factor is.” 

The court holds that the factor was doing business and 
not the consignor. 





We next desire tfl call the court’s attention to the case 
of People ex rel^outhern Cotton Oil Company 
IS 48 Ne« York S„pp., ppge 1028. Th» • 

certiorari to review the determination by the comp¬ 
troller of the State of a case assessing the relator with 
franchise tax. The relator in the case was a 
under the laws of New Jersey, and had its principal office 
in Philadelphia. Relator was engaged in the manutac- 
ture of cotton seed oil, its factory being situated outside 
the State of New York. The relator at one time had an 
office in the State of New York, which it had d|f 3 o*itinued 
and an arrangement had been made by it with a fi™ 
commission merchants and general merchandise brokers 
in New York by which the commission merchants be¬ 
came-the selling agency of the relator m New Jork for 
its products, and for compensation they received a 
mission on the amount of the sales. Under this arrange¬ 
ment the commission merchant obtained orders or 
goods and sent them to the relator for approval. The 
relator also consigned to the commission merchant soine 
of relator’s goods for sale if a named price could be ob¬ 
tained, some of the consigned goods being for consumj^ 
tion in New York State. The title to the consigned 
goods remained in the relator until delivery to t e 
The relator had a bank account in New York, ma e up 
of deposits of sales made by the commission merchants 
and from money borrowed at the bank in New Yor , 
from which bank account the commission merchants 
were paid their charges by checks. The court in dispos¬ 
ing of this state of facts uses the following language a 

page 1029: • 

“The relator consigns a portion of its goods to 
its agent, the commission merchant, for sale. 
Sales ^are here made ^oods eiJer 

directly at a price as directed by the relator 
or in fulfiUment of orders approved by the 
relator The proceeds are deposited to the creUit 
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of the relator in a bank here. Do these additional 
facts authorize the conclusioii^rtiat the relator is 
doing business within the state? The goods 
consigned to the commission merchants were in 
their possession and control and their disposition, 
in accordance with the directions of the relator, 
was a part of their business, not the business of 
the relator. A commission merchant has ordi¬ 
narily a right to sell in his cwn name. Story on 
Agency, 33-34. As to the public, he is the 
dealer. It should not, I think, be held that the 
consignment of goods by a non-resident manu¬ 
facturer to a resident commission merchant for 
• • - cash sale, constitutes a doing of business by 
i' * ’ * the manufacturer within this State within the 

■ meaning of the statute. Mineral Company vs. 

*^-4 Clute, 7 Misc. Reports, 124, 27 N. Y. Supp., 343. 

■ The n\ethod adopted here for the transmission 
of the proceeds does not materially change the 
situation, nor does the fact that the charges of 
the commission merchants or agents were paid 
by check after the deposit, instead of being de¬ 
ducted before the deposit. In this view of the 
character and effect of the dealings between the 
relator and Whitman Bros, (the commission 
merchants) coupled with the fact that the relator 
has here no office or place of business, the con¬ 
clusion is reached that the relator was not sub¬ 
ject to the tax in question.” 

It is, therefore, respectfully submitted that the rela¬ 
tion which existed between the Kimball Company and 
Culley, whereby Culley simply sold pianos which he 
obtained from the Kimball Company, neither consti¬ 
tutes Culley the agent of the Kimball Company, nor docs 
it constitute the Kimball Company doing or transacting 
business in this District. 

It is, therefore, respectfully submitted, under these 
circumstances, that the judgment of the court below in 
quashing the service was correct and should be affirmed. 
Respectfully submitted. 

H. WINSHIP WHEATLEY, 
Attorney for W. W.Kimhall Company, Appellee. 
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